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OPINION

COURT OF APPEALS REVERSED;
TRIAL COURT'S JUDGMENT REINSTATED. ANDERSON, C.J.



We granted this appeal to decide whether leqislation' allowing disclosure of
sealed adoption recerde to adopted persons aver the age of 21impairs the vested
rights of birth parernts who surrendered children undcrthe prior law and thus
constitutes retrospective legisiation In viotation of arlicle 1, section 20 of the Tennessec
Constitution. We also have considered whether the legistation viclates the right to

privacy under the Tenngssee Constitution.

The trial court dismissed the plaintifs’ action for injunctive and declaratory relief,
holding that the legisktion did not impair the plantiffs' vested rights or their rights to
privacy under the Tennessee Censtitution. The Court of Appcals reversed the trial
court’s judgment, concluding that the retrospective application of the legisktion
impaired the vested rights of hirth parents who surendered children under former law

with an expectation that records of the adoption would not be released.

We agree with the trial court that retruspealive application of legislation allowing
disclosure of adoption records to adopted persons over the age of 21 does not Impalr
the vested rights of hirth parents in violation of article |, section 20 of the Tennessee
Constitution, nor does it violate the right to privacy embraced in the Tennessee
Conslituion. We therefore reverse the Court of Appeals’ judgment and reinstate the

judgment &f the thal court.

BACKGROUND
In 1995, the Tennessee Legislature enacted several new stalulory provisivns
and amendments regarding the bw of adoption. See 1995 Tenn. Pub. Acts, ch. 523
(codified at Tenn. Code Ann. §§ 36 1 101, et seq. (1996 & Supp. 1688)). Section 38-

1-127(¢) of the new law, which became effective July 1, 1996, provides in relevant part:

{(1)(A) All adaption meards . . . ghall be made awailable to the following
eligible persons: (i) [aln adopted person .. wha is twanty-one (21) years
of age or older . . .; (i} [tlhe legal representative of [such] a pergan .

! 1995 Tenn. Pub. Acls, ch. 523 (sodified at Tenn. Gode Ann. §§ 36-1-101, et soq. (1906

& Supp. 1998},
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(B) Information . . shall be released . . . only to the parents, aiblings,
lincal descendants, or Ineal ancestors, of the adopted person. . ., and

only with the cxpress written consent . .. [of] the: adapted person . . ..

Id. The new law also provides for a "contact veto,” under whiich a parent, sibling,
spouse, lineal ancestor, arlineal descendant may register to prevent contact by the

adopted person. Tenn. Code Ann. § 36-1-128 (1996 & Supp 19498).

In March of 1887, a group of plaintiffs filed an actton in Davidson County for
declaratory and injunctive relief, challenging the constitutionality of the disclosure
portion of the new jaw.> Plaintiff Promise Doe alleged that she was a birth parent who
surrendered a child for adoption in 1990 with the assurance that the information she
provided would remain confidential and sealad and could not he accessed by the child
ot lhe child’s father. Plaintiff Janc Roe, a birth parent who surrendered a child for
adoption in 1954, alleged thal she had signed some papers after giving birth but was
advised that the child had died. Roe also alleged thal she was contacted by the
Tennessee Department of Human Services in 1988 regarding her biological ctild's

raqueste for identifying infarmation

The plaintiffs aigued that they had a vested right in the confid cntiality of their
identity under the law in effect at the tima they sumendered children for adoption aud
that retrospective application of the 1995 statute violates article | section 20 of the
Tennessee Constitution. The plaintffs aleo argued that the legislation interfered with
their right to privacy, specifically, familial and procreational piivacy and the non-

disclosure of personal infarmation.

After initially granting a temporary reslraining vrder thal prevented disclosure of

the records. the trial court denied the plaintiffs' request for a temporary injunction. The

The plaintiffs also sought relief in federal court but were unsucces sful. Doe v. Sendquist
043 F. Supp. 886 (M.D. Tenn. 1996), affd, 106 F.3d 702 (Bth Gir. 1987), ceit. denied, ___ W.S.__ 118
S. Ct. 51, 139 L. Ed. 2d 16 (1997).

2 Plaintiffs also included Kimbery G. and Kuss ., adoptive parents, and Small Wuild
Ministries, ING., @ nan-prarg chig-piacing agency. These plaistifs have aot challenged the Court of
Appeals’ wling, wnich was spectically linited tu e plainiffs who were birth pamnts.
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trial court concluded (a) that the plaintiffs failed to estabish they had a vested right to
confide ntiad records under prior law that weuld invalidate the new law as retrospective
legisiation under arlicle |, section 20 of the Tennessee Constitution, and (b) that the
plaintiffs tailed to establish that disclosure violated the right to privacy under the
Tennessee Constitution. For these same reasons, the trial court later granted the

Statc’s motion to dismiss the actien.

The Court of Appeals issued a stay pending disposition of the appeal.* Ihe

court then concluded that the statute in question violated article {, section 20 for the

following reasons:

[Wi]e find that the ratraspective application of Section 36-1-127(c) does
impair the vested rights of birth parents who sumendered their children for
adoption under former law. Under the prior law, these birth parents had a
reasonable expectation that any identifying information would remain
cunfidential if they so desired. . . . [T]he DHS regulation mandating that
nirth parents be assured of the confidential aspects of the adeptivn-
related services . .. adopted in 1985 . . . s Indicative of the expectation of
confidentiality prevalent under the prior law. | he birth mother plaintiffs all
proclaim that they were assured confidentiality and expected the same
under that law. We find that this interest in the confidentiality of
identifying information is a proper interest for the state to recoanize and
protect. Life-changing decisions were made based upon this expectation
and to now deprive those who relied upon their kegitimate expectation
under the law would be to deprive them of a vested right.

The Court ot Appeals specifically limited its holding to the plaintiffs who weare birth

parents. We granted review to consider this important issue of first impression.

ANALYSIS
Standard of Review
This case is on appeal from the trial court's dismissal of the plaintiffs’ suit for
failure to state a claim upon which reliet can be granted. fenn. R. Civ. P, 12,02(6). A
Rule 12.02(6) motion tests the legal sufficiency of the plaintiffs complaint and not the

strangth of the plaintiffs evidence. Riggs v. Burson, 041 S.\W.2d 44, 47 (Tenn. 1007).

-

The Gourt of Appeals nitkily granted extragrdinary review of e temporary njunction
igsue gng entered an order staying enforcement of the statuke. Wihen the Uial court therealftei dswissed

the sult, the Court of Appeals cunsvlidaled e appeals.

4



In ruling on such a motion, courts must construe the complaint in favor of the plaintiff,
accept the allcgations of fact as true, and deny the mation uniess it appears that the
plaintiff ¢an establish no facls supporting the claim that would warrant relief. id. When
the trial court's grant of a Rule 12.02(6) motlan 1o dismiss is appealed, we must take
the fartual allegafions contained in the complaint as true and review the lower courts’

jegal conclusions de nove without @ presymption of comectness. Stein v. Davidson

Hotel Co., 945 S.W.2d 714, T16 (Tenn. 1997).

Higtory of Adoption Statutes in Tonnesses

Ve begin by reviewing the history of adoption laws in Tennessee. In 1852, the
Genaral Assembly granted jurisdiction to circuit and county courts authonzing the
adoption of children; the function of the court was to record the names of the parties
and the lerms of the adoption. 1852 Tenn. Pub. Acts, ch. 338. In 1817, the legislatura
determined that in cases Involving children whose pargntage was unknown, and who
had not been assigned by court order to a child-carng organizatlion, a ial judge fad
the discrefion to “require that all papers relating to the personal history of such chuld or

family history if any is of record, be sealed and filed in the county archives, to be

unsealed only by judidal order.” 1817 Tenn. Pub. Acts, ch. 120.

Later amendments provided that records were 10 be sealed but couid be
disclosed in the discrefinn af the court. In 1949. for instance. legislation provided that
an adopted person over the age of 21 could petition the trial judge to review the
records and to release any intormation e judge determined was In the besl interest of
the adopted person and the State of Tennessee. 1949 Tenn. Pub. Acts, ch. 127,
Similarly, the statute was amendcd in 1951 to require an adopted individual seeking
information to tie a court order; disclosure required the court o find Lhat releasing the
records was in the best interest of the adopted person and the public. 1951 Tenn. Fub.

Acts, ch. 202



Other amendments created more mroads into the confidentiality provisions of
the adaption statutes. In 1982, an amendment allowed an adopted persontofie a
writtcn request and te receive non-identifying information from the Department of
Human Services about the adopted persorn’s biological family. 1982 Tenn. Pub. Acts.
ch. 668. In 1985, an amendment provided for further disclosure of records if DHS
received consent from the bioibogical parents. 1885 lenn. Pub. Acts, ¢h. 285. In 1989,
an amendmcnt provided that upon a written request of an adopted person over age 21,
UHS was to search its recurds for information coneeming the location of the birth
parent(s) and, if found, request consent for disclosure ot the nifarmation. If the birth
parcnt consented, DHS was to provide the adopted person with the name, address,

and identifying infermaliun of the birth parent. 1989 Tenn. Pub. Acts, ch. 507.

As previnusly noted. the 1995 amendments mandate disclosure of records upon
the request of an adopted person ower the age of 71 without redquiting a court orderor
gunsent of the biglegical parents. Tenn. Code Ann. § 36-1-127(c){1). Other portions
of the legisiation, however, establish & procedure by which a birth parent or related
individual ¢an “vete” any contact with the adopted party who has received e records.
Tenn. Code Ann. § 368-1-128 (1956 & Supp. 1998). We will now address the

constitutionality of these disclosura provisions.

Ketrospecuve Legisiation

Article |, sactian 20 of the Tennessee Constitution provides that “no
refrospeutive law, or law impairing the obligations of contracte, shall be made.” We
have construed this provision as prohibiting laws “which take away or impair vesled
rights acquirad under existing laws or create a new obligation, impose a new duty, o
attach a new disability in respect of trancactions or considerations aiready passed "
Mortis v, Gross, 572 S.W.2d 902, 907 (Tenn. 1978). A “vested right,” atthough difficult
to define with precision, is one “which it is proper for the state 10 recognize and protect
and of which [an] individuat could not be deprived arbitrarily without injustice.” id. at

805 (citation omitted).



In considering whether a statute impairs a vesied right urnder articie {, section
20. we frequently have observed that statutes which are procadural or remedgial in
nature may be applied retraspectively. Saylors v. Rigasbee, 544 5.W.2d 609, 610
(Tenn. 1976). In general, a statute is procedural “if t defines the proceeding by

which a legal right is enforced, as distinguished from the law which gives or defines the

right” Kuykendall v, Wheeler, 800 S.W.2d 785, 78/ (Tenn. 1984) (Citation omitted). A
statute is remedial if it pmvides the means by which a cause of action may be
effectuated, wiunys addressed, and relief obtained. Dowlen v. Fiteh, 196 Tenn. 208,
24412, 264 S.W.2d 824, 826 (1954). We have clanfied, however, that even a
procedural or remedial statute may nat be applied retrospectively if it impairs a vested

right or gonlraclual obligation in violation of article |, section 20. Kee v. Sheltor Ins,,

852 S.W.2d 226, 228 (Tenn. 1993).

Our case law indicates that deciding whether a “vested right” exists and has
been impaired by rotrospedive application of a statute entails consideration of many
factors, none of which is dispositive. E.g,, Morris, 572 $.W.2d at 807 (focusing on
plaintiffs "vestad right” to maintain an already filed cause of actlon despile new law
that effectively dismissed the suit and prevented its refiling due to a shorter statute of
limitatinns); Saylnrs, 544 S\W.2d at 610 {(analyzing the substantive/procedural
distinction in determining whether a statute impaired a vested right or contractual

obligation); Ford Motor Co. V. Moulton, 311 5.W.2d 630, 693-37 (Temi. 1374)

{analyzing whether legislation depeived a person of his reasonable expectations under

the prier law). In shor, there is no precise formula to apply in making this

determination.

We therefore agree with the trial court that it ie useful to employ 2 multi-factor

analysis, such as hat enunciated in Ficarra v. Department of Regulatory Agencics, 849

P.2d 6 (Golo. 1883);

[lIn determining whether a retroactive statute impairs or destroys vested
rights, the most important inquiries are (1) whether the public interest is
advanced or retarded, {2) whether the retroactive provision gives effect to
or defeats the bona fide intentions or reasonable expectations of affected
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persons, and (3) whether the statute surprises persons who have iong
relied on a contrary state of the law.

Id. at 16 (aitoration in eriginal) (citation omifted). We add to these factors, which
encomipass the principles discussed in our case law, an additional factor discussed

above: the extent to which a stalute appears to be procedural or remedial. £E.4.,

Kuykendaf], 890 S.W.2d at 787.

1n considering the sl factor, we ohaerve thatthe gtated primary purpose of the

new law reflects consideration of the public interest:

[{lhe primary purposc of thie part is to provide means and procedures for
the adoption of childien and aduits that recognize and effectuate to the
greatest extent possibie the rights and interests of persons affected by
adoption, especially those of the adopted persons, which are specifically
protected by the constitutions of the United States and the state of
Tennesada .

Tenn. Code Ann. § 26-1 101(a) (1596 & Supp. 1988). Moreover, with regard to the

disclosure of recutds, (he statute expressly provides:

[tihe purpose of this part shall also be to favor the rights of adopted
persons or other persons for whom any closed records are maintained
and their families to obtain information concerning the lives of those
persons and to permit them to obtain information about themselves from
the adoption records, sealed mogrds _sealed adoption records, or post-
adoption records to which they are entitled, but also to recognize the
rights of parents and adopled persons not to be contacted by the perecns
who obtain such information, except in compliance with this part.

Tenn. Code Ann. § 36-1-101(c) (emphasis added). The legislation in question is

obviously related @ achigving these legitimate goals, which the General Azcembly has

found to be in the public interest

The second and third factors — the intentions or reasonable expactatians of
affected persons, and the surprise © persuns who had relied on a contrary state of the
law — are obviously related to some degree. 1'ng Court of Appeals’ decisiun largely
focused on its conclusion that the birth parents had a reasonable expectation of

confidentiality based on the law as it existed when thay surrendered their children for
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adoption. In our view, the Court of Appeals’ analysis is flawed because it does not fully

take into account the history of adoption laws in this State.

Early adoption statutes did not require either that records be sealed or that the
identity of the parties remain confidential. Later amendments to the statutes provided
that even if sealed, records could be disclosed upon a request by an adopted person
and a judicial finding that disclosure was in the best interest of the adopted person and
the public. Still other amendments ¢nacted in 1982 and 1985 permitted disclosure of
information undar certain circumstances even without a judictal finding.  There sinply
has never been an absaolute gnarantee or even a reasonablé expectation by the bith
parent ur any other party that adoption records were permanently sealed. n fact,
reviewing the history of adoption statutes in this state reveais Just the opposite.
Acenrdingly, we disagree with the Court of Appeals’ conclusion that the plaintiifs had a
vested right in the confidentiality of records concerning their cases with no possibility of
disclosure.® Cf. Moulten, 511 §.W.2d at 895-07 (finding that reasonable expectation
under prior law was impaired by retivaclive application of statute reviving an otherwisc

barred cause of action).

Finally, we conchuide that the 1995 amendments are both procedural and
remediat. Under former statutes, disclosure of records required a judicial
determination that disclosumre was In the best interest of the adupled person and the
public. Upon such a determination, there was no requirernént that the birth parents or
other individuals bg notified or have the option 1o register a "veto” preventing contact.
1he new law, on the other hand, reflects (he legislature's view that the disclosure of
records is in the best interest of the adopted person and the pubkc. it mandaies
disclosure of records if requested by an adepted persan 21 years of age or older. yet,
uniike prior law, bakances disclosure by aliowing a “veto” that prevents contact with the

adopted person. Tenn. Gode Ann, § 36-1-130 (1996). It dues nol create new rights or

: Similarty, Given tnis SWIUIErY nistory, we alse disagree with e Gourt of Appeals’

conclusion that the plaintifts could reasunakly rely on an alleged assurance of confidentiality fram sithaer a
state agency or state egulalvin.
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allow access to any records that previously were not io be refeased. Insum, we
belisve that these new methods and standards for disclosure are procedural In naiure

and reficct the legislature's effort to create legislation that advances the best nterest of

adopted persons and the public.

Accordingly. we have considered the public interest advanced by the 1995
legislation, the roasonable expectations of persons affacted by the legislation. the
surprise 10 persons relying on the statutory provisions in ¢ffeet prior to the effective
date of this legistation. and the extent to which the new [aw is procedural or remedial in
nature. We conclude that retrospective application of the legislation now codified in
Tenn. Gode Ann. § 36-1-127(c) does not impair the vested rights of the plaintiffs in

vialation of article 1, section 20 of the Tennessee Lonstituion.

Right to Privacy
The plaintiffs asserl that disclosure pursuent to Tenn. Code Ann. § 36-1-127(c)
violates their right to privacy under article |, sectivns 1, 3, and 20, and articte X1,
section 8 of the Tennessee Constitution. They allege that the siatute Invades the
fights of familial and procreational privacy. as well as the right to non-disclosure of

personal information.

In Davis v. Davis, 842 S.\W.2d 588 (1enn. 194Z), we recognized thal, aithuugh a
right to privacy is not mentioned in either the federal or Tennessee Constitutions,
“there cait be lillle doubt about its grounding in the concept of liberty reflected in those
two documents.” Id. at 598. Ve observed that “the notion of itdividual liberty is .. .
deeply embedded in tha Tennessee Constitution” and concluded “that there ts a rnight
of individual privacy guaranteed under and profected by the liberty elauses of the
Tennessee Declaration of Rights.” td. at 599, 600. Allhough Tennessee's right of
privacy incorporates some of the features of the right to privacy under the federal
constitution, we are fras to extend greater protection in applying our own state

constitution. |d. at 600.
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As the plaintitts argue, and the Siate concedes, the right to privacy under he
Tennessee Constitution includes the right of procreation. |d. The right to privacy also
encompasses “the right of parents in care for their children without unwarranted state
intervention.” Hawk v. Hawk, 855 S.W.2d 573, 579 (Tenn. 1893). These rights under
our state constitution are Ekewise reflected in the United States Constitution. E.q.,
Bellotti v. Baird, 443 U.5. 622, 634, 99 5. Ct. 3035, 3043, 61 L. Ed. 2d 797 (1978}, Roe

v. Wade, 410 U,§. 113, 152, 93 §. Ct. 705,726, 35 | Fd 2d 147 (1973).

The plaintiffs argue that disclosure of adoption records invades the nghts 10
famitial privacy by impeding a birth parent's freedom to determine whether to raise a
family and disrupling both biological and adoptive families by releasing identifying

information previously sealed. We disagree.

The disclosure provisions reflect the lagisiature’s determination that allowing
limited access to adoption records is in the best interest of both adopted persons and
the public. The provisions du not, howesver, allow unfettered access in disregard of the
sensitivities and privacy interests nvolved. |0 the contrary, disciosure is imited o an
adopted individual or that individual's legal representative, 21 years of age or older.
Moreover, extansive provisions are induded to allow a birth parent or other related
individual to register a “sontact veto” and eliminate or reduse the rigk that disciosure of
identtfying information wili nave a disruptive effect upon the lives of the bivlogical and
adoptive families.® Similarly, the plaintiffs’ disruption argument is dubious in that it is
predicated upon a speculative rick of disruption that may or may not occur a minimum
of 21 years afier the adoption gocurs, In shuil, {he slalule doues not impede traditional

familial privacy rghts such as marrying, having chiidren, or raising chidren.

The plainlilfs also argue that disclosure impedes the right to procreational
privacy by impeding the birth parents’ dedision of whether to carry a child 1o term. We

again disagree.

8 . "
The contact veto provisions are strengfiensd and enfurved by bulh criminal sanctions

and ciyl remedies. Tenn. Cude Ann. § 36-1-122 {19396 & Supp. 19398).
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The decision of whether 1o camy a pregnancy 1o termn implicales privagy iights

under the federal and state constitutions. Davis, 842 S.W.24 at 601. This decision

differs fundamentally from the decision of whether to surrender a child for adoption.
The right of adoption is statutory. It was created to protect the interests of chidren
whose parents are unable or unwilling to provide for their care, Young v. Smith, 191
Tenn. 25, 33, 231 S.W.2d 365, 369 (1950), and not to advance a procreational rightto
privacy of the biological parent.  Although the prospect of having the records of the
adopliun released to the child 21 years later may have seme hearing on the decision, i
is far too speculative to conclude that it interferes wWith the rignt to procreational privacy.
Moreover, the prospect of disclasure under the legistation at issue in this case is

neothing new, as already discussed, disclosure has long been permitted in some form

under Tennessee statutory law.

Finally, the plaintiffs enntend that disclosure violates a privacy right to non-

disclosure of pereonal information. We have held, however, that the confidentiality of

records is a statulory matter ieft to the legistature. E.q., Tennessean v. Electric Power

Bd. of Nashville, 979 5.W.2d 2497, 300-01 (Tenn. 1998); see alsc Thompson v.

Reynolds, 858 S W.2d 328 (Tenn. Ct. App. 1993). Absent a fundamental ight or other

compeiling reasan, we reject the invitation to extend constitutional protection to the

non-disclesurs of personal information.”

CONCLUSION
We conclude that the disclosure of adoption reconds as provided in 1995 Tenn.
Fub. Acts, ch. 523, codified at Tenn. Code Angt. § 36-1-127(c), dues nolimpair the
plaintiffs’ vested rights in violation of article 1, section 20 of the Tennessee Constitution
and does not violate the plaintiffs’ right to privacy under the Tennagsee Constitution.
Accordingly, we reverse the judgmenl of the Court of Appeals and reinstate the

judgment of the trial court. The stay granted by the Gourt of Appeals prohlbiting the

T The Sixth Gircut has likewise conciuded on several occasens that tigre is no
constitution 8l nght te the nen-disciosure or personal Information. Jarvis v. Welhnun, 52 F.34 125, 126

[&th Gir. 1995), Doe v. Wigginton, 21 F.3d 733, 740 (8h Cir. 1994); J. P, v. DeBanti, 653 .24 1080, 1090
(wth GiIr. 1981}
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release of adoption recorgs under the provisions of Tenn. Code Ann. § 36-1-127(c) is

lifted.
Costs of appeal are taxed to the appellees, for which execution shall issue if
necessaty.
RILEY ANDERSON, CHIEF JUSTICE
CONCUR:

Drowota, Birch, Holder, and Darker, JJ.
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